Employer Fiduciary Alert

4 Things Employers Need to do
Before January 1st

Fiduciary Best Practices for Employer Sponsored
Health Plans




Intent

* Ensure regulatory awareness
* Minimize liability
* Improve plan for employees
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New Legislation
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Group Health Provisions of the Consolidated
Appropriations Act (CAA)

Why Was the Legislation Created?

The legislation was signed into
law December 27, 2020 and
established the Plan Sponsor as

Lack of clarity in the role of Plan Sponsor as the Fiduciary under
ERISA/PHSA and specific responsibilities

the Fiduciary under
e Contracts that restrict Plan Sponsors from full access to their ERISA/PHSA/IRS tax code.
data

e Lack of transparency in pricing and benefit plan administration

e Accountability for services provided

e Need for more aggressive enforcement of the federal Mental
Health Parity and Addiction Equity Act of 2008
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Prohibition of Gag Clauses

Plan Sponsor agreements with service providers must

provide access to provider-specific cost or quality They must annually attest to the

information for the Fiduciary to: Secretaries of DOL, HHS and Treasury
that the plan complies with the

prohibition of gag clauses.
e Show that employee costs related to claims are

expended in an efficient manner

e Provide enrollees with access to information to
make informed, cost-effective healthcare decisions

e Share information with the Plan Sponsor to identify
waste through comparative analytics
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Real “gag
clause”

language

Proprietary Materials specifically includes any data and information,
including any data provided to Plan Sponsor in the form of a data
extract or otherwise, related to the composition of the Carrier
network of Participating Providers, the contracted (or "allowed"
amounts) paid to Participating Providers, the terms of the agreement
between Carrier and the Participating Providers, and the discounts to
Carrier offered by Participating Providers. Proprietary Materials also
consist of any analyses, compilations, studies or other documents
created on the basis of other Proprietary Materials.

All Proprietary Materials are the sole property of Carrier. Carrier will
have the right to protect the confidentiality of the Proprietary
Materials and will not be required to make such Proprietary Materials
available to anyone. Plan Sponsor agrees to maintain the
confidentiality of any Proprietary Materials Carrier provides, and Plan
Sponsor will not provide any Proprietary Materials to any other
person, including any data extracts or summary information, except
to the extent such Proprietary Materials have been made available to
the public without fault of the Plan Sponsor.
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GAG CLAUSES

. Prohibitions on benchmarking and comingling claims data from multiple companies

. Prohibitions on using data to develop or use any type of price transparency tool

. Prohibitions on using claims data to create any type of health care comparison data base

. Prohibitions on using claims data to do any cross-carrier comparisons

. Prohibitions on using claims data to run any type of RFP or RFI process to shop carrier services

. Prohibitions on using claims data to contract with business coalitions, accountable care

organizations, or centers of excellence

Prohibitions on using data to “steer” members between providers of the same service
type or category

Prohibitions on performing certain analytical procedures on claims data, includes
reverse engineering of pricing, margins, etc.

Prohibitions on disclosure of claims data to any employees who are involved in provider
network development or negotiating pricing and terms on behalf of any coalition or collective

10.Upon terminating a carrier, prohibitions on maintaining the Company’s own historical

claims data or sharing historical claims data with the Company’s new carrier.

11.Limitations on carrier’s sharing of mental health or substance abuse data



Isit a “gag clause™?

[Plan Sponsor] also specifically agrees that [Carrier] has the authority to disapprove of the vendor
providing such audit... and to refuse access to membership and claims records by such vendor.

Gag clause!
Restricts the plan from accessing claims data and sharing information with a business associate

Vision thINc360
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Isit a “gag clause™

All Proprietary Materials are the sole property of [Carrier]. [Carrier] will have the right to protect the
confidentiality of the Proprietary Materials and will not be required to make such Proprietary Materials

available to anyone.

Proprietary Materials specifically includes any data and information, including any data provided to
[Plan Sponsor] in the form of a data extract or otherwise, related to the composition of the [Carrier]
network of Participating Providers, the contracted (or "allowed" amounts) paid to Participating
Providers, the terms of the agreement between [Carrier] and the Participating Providers, and the discounts

to [Carrier] offered by Participating Providers.

Gag clause!
Restricts the plan’s access to daims data, provider information, and allowed amounts
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Isit a “gag clause™?

[Plan Sponsor] shall use and disclose [TPAJ's information solely for the purpose of administering the
Plan. [Plan Sponsor] shall not, without [TPAJ's advance written consent, (1) use or disclose [TPA]’s
information, or reports or summaries thereof, for any purpose other than administering the Plan.

NOT a gag clause!

Does not restrict the plan from accessing information or data, or sharing it with third-parties for plan
administration
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Action items

Remove all “gag clauses”

» Gather all plan contracts
 Review for prohibited language
 Negotiate removal or nullification of all prohibited

language
 Confirm removal or nullification of all prohibited
language
Vision thINc360

© 2022, OneVision Analytics, LLC



	Employer Fiduciary Alert
	Intent
	New Legislation
	Group Health Provisions of the Consolidated
	Prohibition of Gag Clauses
	Real “gag clause” language
	GAG CLAUSES
	Is it a “gag clause”?
	Is it a “gag clause”?
	Is it a “gag clause”?
	Action items

